NOAH S WIR.D OF WATER
| BLA 95-53 Deci ded Decenber 1, 1997

Appeal froma decision of the Kamath Falls, Qegon, Resource Area
Gfice, Bureau of Land Managenent, denying a cla mfor reinbursenent of
recreation permt fees. Permt #159.

Afirned.

1 Bureau of Land Managenent - - Federal Land Policy and
Managenent Act of 1976: Permits--Public Lands: Speci al
Use Permits--Special Wse Pernmits

The BLMresource area of fices are enpowered to agree
that one office wll nanage recreational use of a river
corridor flow ng through | ands admni stered by both
offices. In such cases, the designated area office
Wil issue and admni ster special recreation permts
for recreational use of the portion of the river

runni ng through both resource areas, and a pernittee' s
request for a reduction in permt fees based, in part,
on recreational use of waters flow ng through | ands
admni stered by the nonnmanagi ng area office is properly
deni ed.

APPEARANCES.  Jack B. Buster, Ashland, Qegon, for Noah's Vérld of Veter;
Donald P. Lanton, Esqg., Gfice of the Regional Solicitor, US Departnent
of the Interior, Portland, Oregon, for the Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDGE MULLEN

Noah's Vérld of Véter (Noah) has appeal ed an August 30, 1994, Decision
i ssued by the Klanath Falls Resource Area fice (Kamath Falls Gfice),
Bureau of Land Managenent (BLMor Bureau), denying its cla mfor
rei nour senent of 40 percent of the fees paid pursuant to Special Recreation
Permt No. 159 during the period from1986 through 1994.

Noah provides coomercial rafting and fishing trips on the upper
Klamath Rver fromthe Soring Island put-in i rmedi ately bel owthe John C

Boyl e power plant in Qegon to the Gopco Reservoir in Glifornia, pursuant
to a special recreation permt first issued by the Kanath Falls Gfice in
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1986. [During the period from1986 through 1994, Noah has paid permt fees
equal to 3 percent of the gross revenues it received fromthe commercial
activities authorized by the permt.

Inaletter dated July 17, 1994, Noah sought clarification of the
downstreamtermnation point for its use pursuant to the permt, stating
its inpression that the area downriver fromthe GQegon-California state
line was bounded by private property and was therefore not subject to BLM
regulation. n July 20, 1994, a Kamath Fal | s BLMenpl oyee i ncorrectly
advi sed Noah by tel ephone that BLMdid not nanage the Klamath R ver bel ow
the state |ine.

n August 15, 1994, Noah filed a claimfor rei nbursenent of $7,491. 30
in excess fees and $1,443.47 in interest for a total of $8,934.77. Based
on the BLMstatenent regarding river nmanagenent, Noah asserted that it was
entitled to a 40-percent fee reduction because only between 6 and 60
percent of its total comercial trip tine was spent on public |ands or
related waters. 1/ Noting that this reduction was authorized by the BLM
Minual, H8372-1 V.B 2. (Rel. 8-33 Sept. 9, 1987), Noah deternined that
only 47.5 percent of its activities were perforned on public | ands, because
the tine spent on the Galifornia side of the state |ine was spent on
nonpubl i ¢ land and wat ers.

Inits August 30, 1997, Decision, rejecting Noah's claim the K anath
Falls GOfice stated that its Klamath R ver recreation nanagenent
responsi bilities extended fromthe John Boyle Damto the slack water of
(opco Reservoir, a portion of the streamcoinciding wth the segnent of
that river addressed in a March 1990 Wper Kamath Rver WId and Scenic
Rver Sudy. The Kamath Falls Ofice explained that for nany years the
Kamath Falls fice and the Redding, Galifornia, Resource Area Gfice
(Redding dfice), which nanaged the public land adjacent to the river

1 Onh Aug. 24, 1994, Noah filed a second clai mfor reinbursenent of excess
fees paid, asserting that BLMhad no authority to nmanage any part of the
Klamath R ver because that river was navigabl e. Noah sought an additi onal
deduction of 40 percent, for a total reduction of 80 percent of the fees it
had pai d, based on its calculation that 95.5 percent of its trip tine
occurred on nonpublic land and waters. The Klamath Falls Gfice rejected
the second claimon ct. 14, 1994. The issues raised in the second claim
for reinbursenent are not now before us. Jack B. Buster attenpted to
appeal this rejection on his own behal f as the assignee of Noah's claim
(IBLA 95-134), and the Board di smssed the appeal for |ack of standing by
Qder dated Nov. 12, 1997. V¢ note, however that the Federal courts have
recogni zed the Governnent' s power under the Property dause of the US
Qonstitution, art. IV, 83, cl. 2, toregulate conduct off public |ands and
on navi gabl e waters if necessary to protect Federal |and and waters. See
Mnnesota v. B ock, 660 F.2d 1240, 1249-50 (8th dr. 1981); lhited Sates
v. Lindsey, 595 F.2d 5, 6 (9th dr. 1979); Lhited Sates v. Brown, 552 F. 2d
817, 822 (8th dr. 1977).
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between the state Iine and the Gopco Reservoir, had decided to i nprove
public service by having the Kamath Falls Gfice i ssue and admni ster
permts. The Decision noted that this arrangenent has reduced costs to
both BLMand permttees, and that coordi nation between BLMof fi ces and

i ssuance of joint permts foll oned BLM Handbook gui del i nes encour agi ng such
neasures. Selection of the Kanath Falls Gfice as the | ead office al so
conforned to the Handbook' s direction that permts be issued by the office
nanagi ng the nost significant portion of the river or acreage.

The Deci sion further advised Noah that the BLMenpl oyee who stated
that BLMdid not nmanage the Klamath R ver belowthe state |ine was a
second-year, seasonal BLM enpl oyee who erred when he indicated that the
admnistrative jurisdiction for special recreation permts ceased at the
state [ine. Noting that the tine line provided in Noah's clai mindi cat ed
that over 60 percent of the trips occurred on public lands and rel at ed
waters, the Klamath Falls Gfice disallowed any discount for the tine spent
on nonpublic lands and waters, and deni ed Noah's clai mfor reinbursenent.
The Decision al so stated that, to correct the current permt's omssion of
Noah' s use of public |ands between John Boyl e Damand the Soring I sl and
put-in, Noah's permit would be anended to nore clearly state that it
i ncl uded use of public lands between the damand Gopco Lake, Galifornia.

n appeal Noah chal | enges virtual |y every aspect of the Kamath Fall s
Ofice's Decision. Noah disputes the validity of the arrangenent between
the BLMoffices, asserting that it presupposes that the Redding Gfice has
authority to manage the Galifornia segnent of the upper Klanath Rver, a
cl ai mwhi ch he asserts is undermined by Federal ownership of only a snall
percentage of the river frontage on that segnent. Noah nmai ntains that no
Federal agency nanages passenger traffic on the Galifornia segnent of the
river corridor.

Noah submits that the Klamath Falls dfice's purported di savowal of
its enpl oyee's representation that admnistrative jurisdiction for special
recreation permts ends at the state line fails, because the enpl oyee was
acting as the Avrea Drector's agent. Noah avers that it properly relied on
the statenent, whi ch binds BLMunder agency |aw pri nci pl es.

Noah acknow edges that over 60 percent of its trips are conducted on
public lands and waters but contends that BLMdoes not nanage water, only
land, and less than 5 percent of Noah's trip tine is spent on public |and.
According to Noah, the Klamath Falls Gfice' s planned use of the words
"public lands" in Noah's future permts concedes BLMs | ack of authority
over water and thwarts BLMs attenpt to admni ster the Galifornia segnent
of the river, there being no public land between the state |ine and Gopco
Lake. Noah al so questions BLMs good faith when control ling recreation
nanagenent of the river corridor and suggests that BLMs conduct coul d be
viewed as an illegal conspiracy to usurp unauthorized power.

Inits Answer, BLMnotes that Noah's permt covers approxi nately 11
river mles in Qegon and 5 mles in Galifornia and that the Lhited
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Sates owns approxi nately 90 percent of the river frontage in Qegon and 8
percent of the river frontage in Galifornia. 2/ The Bureau contends t hat
t he under st andi ng between the Klamath Falls Gfice and the Redding Gfice
provi des anpl e basis for the Kamath Falls Gfice's issuance of conmerci al
rafting permts for the river corridor in both states, adding that the
informal agreenent originated in 1982 while the Medford Dstrict Gfice
(Medford A fice) had jurisdiction over public lands in the Gegon portion
of the river corridor. According to BLM the Medford Gfice and the
Redding Gfice agreed to have the Medford Gfice issue permts and col | ect
fees for use of the upper Klamath Rver in Galifornia as well as Qegon
because that offi ce managed nost of the land along the river, and the
Redding Gfice had no prior experience wth regulating private outfitters.
The Bureau notes that the agreenent renai ned effective foll ow ng the 1987
nodi ficati on of the boundaries of the Medford and Lakeview D stricts and
the transfer of river nmanagenent responsibilities to the Kanath Falls
Gfice. The Bureau notes that the understanding was fornalized in a

Menor andum of Under standi ng (M3J on Cctober 5, 1994. 3/

The Bureau counters Noah's contention that no Federal agency nanages
commercial rafting activity on the Galifornia segnent of the river by
reciting the nunerous functions carried out by the Kamath Falls Gfice to
nai ntai n and enhance the recreation and sceni ¢ resources on PP | ands and
public lands in Galifornia. Additionally, BLMadvises that the K amath
Falls Gfice, the Lakeview DO strict fice, and PP&L have hel d regul ar
coordi nati on neetings since 1988 to address recreation i ssues on both the
Qegon and CGalifornia segnents of the river and that sone of those neetings
incl uded permttees including Nbah. See Answer, Ex. 2, 1 4-5. The Bureau
al so submts a declaration fromthe enpl oyee who had nade the statenent to
Noah, stating that his erroneous inpression that his jurisdiction as an
enpl oyee of the Klanath Falls Gfice stopped at the state |ine was based on
a mscomuni cation and that, upon |earning of the informal agreenent, he
extended his river patrols to the takeout point in Glifornia See Answer,
Bx. 7, at 2

2/ O Sept. 22, 1994, the Secretary of the Interior designated the 11-mle
stretch of the Kamath Rver fromthe John C Boyle power plant to the
state line as a state-admni stered conponent of the National WId and
Scenic Rvers System Notw thstandi ng the designati on, BLManti ci pat es
that it wll continue to nanage its own lands and rel ated waters. V¢ need
not consider what effect, if any, the designation wll have on future
nanagenent of recreation on the river corridor.

3/ A 1991 MM between BLMs Qegon and Galifornia offices, private |and
owners Pacific Power & Light Gonpany (PP&L) and Veyerhauser, the O egon
Departnment of Hsh and Widlife, and the Galifornia Departnent of Hsh and
Gane al so provides for the cooperative nanagenent of |ands al ong the upper
Kl anath R ver.
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The Bureau disputes Noah's assertion that BLMhas no authority over
water, citing the present BLMnational policy on the regul ation of
recreational activity, which requires the acquisition of a permt and the
paynent of fees for the use of public lands and rel ated waters, not just
public lands. This policy, BLMsubmts, has been incorporated into the
regulations in 43 CF. R Subpart 8372 whi ch are duly promul gat ed
regul ati ons binding on the Departnent. Because Noah admittedl y spent over
60 percent of its trip tine on BLMnanaged | ands and wat ers, BLMnai ntai ns
that Noah is not entitled to any fee reduction. 4/

[1] The Secretary of the Interior issues special recreation permts
under the authority of the Land and Véter Gonservation Fund Act, 16 US C
§ 460l -6a(c) (1994), which provides: "Special recreation permts for uses
such as group activities, recreation events, notorized recreation vehicles,
and ot her specialized recreation uses may be issued i n accordance wth
procedures and at fees established by the agency involved.” See al so 43
CFR 88372.0-3; Special Recreation Permt Policy Satenent (Policy
Satenent), 49 Fed. Reg. 5300 (Feb. 10, 1984). The Bureau i npl enented this
and other statutory provisions, including sections 302(b) and 304 of the
Federal Land Policy and Managenent Act of 1976, as anended, 43 US C 88§
1732(b), 1734 (1994), by promul gating the regulations in 43 CF. R Subpart
8372. The Board has found earlier versions of these regulations to be
supported by anpl e statutory bases and, therefore, to have the force and
effect of law and be binding on the Departnent. Rogue Rver Qutfitters
Associ ation, 63 I BLA 373, 382-83 (1982). The current regul ations, grounded
on the sane statutes, simlarly have the force and effect of lawand are
bi ndi ng on the Depart nent .

The regul ations general ly require acquisition of special recreation
permts and the paynent of fees for coomercial use of |lands and waters
admnistered by BM See 43 CF. R 88 8372.0-1, 8372.1-1, 8372 4.

A though Noah nai ntains that permits and fees can only be nandated for use
of lands, not water, the preanble to the final regulations in 43 CF. R
Subpart 8372 specifically states that "public | ands" includes "any |and or
interest inland admnistered by [BLM, and waters related thereto.” 49
Fed. Reg. 34332, 34336 (Aug. 29, 1984). Therefore, BLMproperly assesses
fees for the use of related waters as well as | and.

The crux of Noah's claimfor a 40-percent fee reduction rests onits
contention that the Kanath Falls Gfice had no jurisdiction over the

4/ Atriptine lineincluded in BLMs Answer estinates that Noah spends
approxi mately 76 percent of its trip tine on public |ands and waters

i ncl udi ng those under cooperative agreenent wth PP&L. See Answer, Ex. 2,
1 2. Noah's strenuous objection to BLMs addition of 15 mnutes to the
length of the launch tine does not alter the critical fact that, under both
tine lines, over 60 percent of Noah's trip tine occurs on BLM nanaged | ands
and wat ers.
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river belowthe Qegon-CGalifornia state line. A though Noah chal | enges the
validity of the understanding between the Klanath Falls dfice and the
Redding Gfice, the Policy Satenent specifically encourages the use of
cooperative agreenents between BLMof fices when, for exanple, a river
crosses admnistrative boundaries but is best managed as a single unit. 49
Fed. Reg. 5301 (Feb. 10, 1984). S mlarly, the BLMHandbook authorizes the
use of joint permts when commercial recreation activities invol ve nore
than one BLMjurisdiction, to inprove public service and reduce

admni strative costs for both BLMand the permttee, and specifies that the
of fice responsible for the major portion of the activity shoul d i ssue the
permt. See BLMMunual, H8372-1 MI.F. (Rel. 8-33 Sept. 9, 1987).

The record anpl y supports the existence of the understandi ng,
beginning in 1982, and we find that the Klamath Falls Gfice properly
nanaged recreation activity on the entire stretch of the upper K anath
R ver between the Soring Island put-in in Gegon and Gpco Lake,
Gillifornia. The record further establishes that the Kanath Falls Gfice
not only oversees recreation on public lands and rel ated waters in the
river corridor, but al so has actively managed such activity on PP&L | ands
and related waters pursuant to a cooperative agreenent for several years.
V&, therefore, uphold the Klanath Falls Gfice s issuing permts governing
Noah's use of the Galifornia segnent of the river and counting tine spent
on public land and rel ated waters in the Galiforni a segnent when assessi ng
fees for Noah's use.

V¢ also reject Noah's contention that the BLMenpl oyee' s st at enent
that BLMs jurisdiction ended at the state line is binding on BLM This
argunent is essentially one of estoppel. This Board applies the el enents
of estoppel described by the US Qourt of Appeals for the Nnth Qrcuit in
Lhited Sates v. Georgia Pacific ., 421 F.2d 92, 96 (9th dr. 1970):

Four el enents nust be present to establish the defense of
estoppel : (1) The party to be estopped nust knowthe facts; (2)
he nust intend that his conduct shall be acted on or nust so act
that the party asserting the estoppel has a right to believe it
is sointended; (3) the latter nust be ignorant of the true
facts; and (4) he nust rely on the forner's conduct to his
injury.

See Prarmgan ., 91 I1BLA 113, 117 (1986), aff'd sub. nom Bolt v. Lhited
Sates, 944 F.2d 603 (9th Ar. 1991).

Estoppel in public land natters nust be grounded on affirnative
m sconduct such as misrepresentation or conceal nent of a naterial fact.
See David E Best, 140 I BLA 234, 236 (1997), and cases cited. For a claim
of estoppel to prevail, the erroneous advi se upon which reliance is
predicated nust be in the formof a crucial msstatenent in an official
decision. 1d. Inthis case, Noah's estoppel claimis based solely on an
oral representation, rather than an official BLMdecision. Noah al so has
not denonstrated
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that it relied on the statenent to its detrinent. Accordingly, Noah' s
est oppel argunent fails.

To the extent not specifically addressed herein, Noah's argunents have
been consi dered and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

RW Milen
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge
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